TAX-FAX Up-Dates Church Financial Services

Volume 2001, Number 6

CHURCH INCORPORATION

Should my church incorporate? This is a question that many are asking themselves. The answer for each individual church
cannot be given in a short paper of this nature, but there are many good reasons any church should consider incorporating and
very few, if any good reasons why they should not incorporate.

The first and foremost reason a church should consider incorporating is the protection the corporate structure provides its
members and officers from personal liability for the financial obligations of the church.

The common law rule is that unincorporated organizations and associations’ can neither sue nor be sued in their own
name. The members make up the organization or association and therefore each member must appear in their own names as
parties, plaintiffs or defendants. Asaresult all the members of a church might be held liable if sued and served individually.

Although this common law rule has been changed or modified in many states, Georgia being among them, there are still
real and potential liability issues that members face by being a part of an unincorporated organization or association
organization. Georgia has provided, by statute, that “ actions may be maintained against and in the name of any unincorporated
organization or association...” > This does not, however, provide the unincorporated organization or association with the same
protection as a corporation when it comes to liability. The statute itself makes it clear that any member can still be held
personally liable and have a judgment enforced against them if “the member has personally participated in the transaction for
which the action was instituted...” 3

In Osborne v. Dickey, 9 Ga. App. 469, 71 S.E. 763, the court said the “members of a committee who undertake to act in
behalf of an unincorporated association in contracting for a banquet are individually liable upon the contract”* Therefore any
member involved in a transaction, whether they are the one who actually signs the contract, or on a committee that negotiates
the contract, or even only constructively assentsto or ratifies the contract may be held liable on that contract.

Contrast this to a corporation where the officers and members are not personally liable (except in rare circumstances) for
contracts made in the name of the corporation, only the corporation is held liable. The members and officers of an
unincorporated church are far more exposed to financial liability than are the members and officers of an incorporated church.

A second reason a church should consider incorporation is the exposure of its members to tort liability. As a general rule
in tort actions against an unincorporated organization or association any member may be held liable for the actions of others
acting on behalf of the organization or association. In Georgiathere is limited charitable immunity. Limited because there are
certain exceptionsto the general rule of charitable immunity. Thefirst exception isthat any charitable organization can be held
liable to the extent of its income derived from noncharitable sources® Also charitable immunity does not extend to corporate
or original negligence of the charitable entity in its employment or retention of incompetent employees® There is also an
exception to the general rule for torts against one who is not a beneficiary of the charity.

Even with the above exceptions an incorporated church is still exposed to a great deal of liability but this liability would
only be to the extent of the churches noncharitable assets such as insurance polices. However, because of the vulnerability of
an unincorporated organization or association it is possible that the assets of one or all of the members could be at stake in a
successful tort action against the organization or association because there is no corporate structure to protect them.

A third and final reason a church should consider incorporating is because of the changing legal and moral climate of our
society. In the past the church and other charitable organizations have been relatively free from the onslaught of our litigious
society. However, the respect the church once enjoyed has diminished in recent years and people are more likely to sue a
church than in years past and the courts are more willing to allow the action to go forward than in the past. As one court put it
“...the immunity rule was introduced by the courts without the legislative sanction, and that it is therefore, for the courts to
undo what they have themselves brought about.” *“...liability isthe rule. Immunity is the exception to the rule, created by the
courts which have applied it. The law’s emphasis is ordinarily on liability, not immunity for wrongdoing.” “...we are of the
opinion that if public policy ever required that charitable institutions should be immune from liability for torts ... that policy no
longer exist.”’ It is only a matter of time, if that time is not already here, before churches and charitable organizations will
have to endure the same vexatious litigation that others have been subject to for years. Without the protection of the corporate
shield many church members could find themselves personally liable for the churches contract and tort liability.
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